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 1.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION  
FILED BY CHEROKEE SIMEON VENTURE I, LLC, et al. 
* TENTATIVE RULING: * 
 
 The hearing on the motion for summary judgment is continued by the Court to 
October 11, 2018, at 9:00 a.m., in Department 33.  The Case Management Conference, 
currently set for September 24, is continued to the same date and time. 
 
 The Court requests supplemental briefs from both sides addressing the issues identified 
below.  These briefs shall be filed on or before September 27, 2018.  Responses to the 
supplemental briefs may be filed on or before October 4, 2018. 
 
 In the Second Amended Cross-Complaint, Cherokee Simeon Venture I, LLC (“CSV”) 
identifies two alleged breaches of contract: the first in paragraph 84(a), and the second in 
paragraph 84(b).  The Court will refer to the first as “the Zeneca payment breach” and the 
second as the “capital contribution breach.” 
 
  1.  Cross-Complainant’s Standing. 
 
 In the demurrer ruling entered on August 20, 2015, the Court identified the following as 
an issue concerning the breach of contract cause of action: 
 

The Court notes that neither side addresses the question of whether CSV has 
standing to sue Holding Company for the alleged breaches of the CSV operating 
agreement, which as the Court understands it is a contract between Holding 
Company and Zeneca, Inc.  CSV’s standing may be obvious under pertinent 
Delaware law, but no such law has yet been brought to the Court’s attention. 

 
The Court requests that the parties brief this issue, because the pending motion brings the issue 
into sharp relief. 
 
 Thus, the statute of limitations arguments from both sides are framed in terms of when 
cross-complainant CSV knew or should have known about the alleged breaches of the 
Operating Agreement committed by cross-defendant Cherokee Simeon Holding Company, LLC 
(“Holding Company”).  This seems to make no sense conceptually, because Holding Company 
was managing CSV at the time of the alleged breaches, and of course, Holding Company would 
have known of its own breaches.  CSV through Holding Company would have known of the 
breaches immediately, but Holding Company would not have caused CSV to sue Holding 
Company while serving as CSV’s manager. 
 
 What the parties appear to really mean is that the running of the statute of limitations 
depends on when former defendant Zeneca, Inc. knew or should have known about the alleged 
breaches.  For example, in his opening declaration, Slocum Fogleman highlights his company’s 
policy “to allow Zeneca full access to CSV’s books and records.”  (Fogleman Dec., ¶ 11.)  This 
would make sense if Zeneca were the cross-complainant, but Zeneca is not. 
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  2. The Capital Contribution Breach. 
 
 2a.  Cross-defendant Holding Company has taken inconsistent positions concerning its 
basis for seeking summary adjudication as to the capital contribution breach.  In the opening 
memorandum, Holding Company argues that summary adjudication should be granted because 
it contributed more capital than was required under the Operating Agreement.  (Opening 
Memorandum, pp. 7-8, Part III-B-1.  See also, Separate Statement, Fact No. 14.)  In the reply 
evidentiary objections, however, Holding Company objects to the opposition expert witness 
declaration on the ground that the amount of its capital contributions is “irrelevant,” because 
Holding Company is seeking summary adjudication “on the ground that CSV’s claims are time-
barred.”  The Court requests that Holding Company clarify this inconsistency. 
 
 2b.  If cross-defendant Holding Company is making a statute of limitations argument with 
regard to the capital contribution breach, Holding Company should brief the question of how this 
argument squares with the opening declaration of Slocum Fogleman.  Mr. Fogleman alleges 
that he can tell Holding Company contributed more capital than was required under the 
Operating Agreement by looking at cross-complainant CSV’s financial records.  Yet Holding 
Company appears to be arguing that non-party Zeneca’s access to those same financial records 
should have placed Zeneca on notice of Holding Company’s failure to make the required capital 
contributions.  If CSV’s financial records incorrectly identify member loans as capital 
contributions, how would Zeneca’s access to those records put Zeneca on notice? 
 
 2c.  In the Court’s ruling on the demurrer to the [First] Amended Cross-Complaint, 
the Court overruled the demurrer to the breach of contract cause of action on the 
following ground: 
 

Holding Company argues that the Second Cause of Action for breach of contract 
is barred by the statute of limitations.  However, whether at least some of the 
alleged breaches are continuing breaches is a fact-intensive question that is not 
suitable for resolution by demurrer.  (See, Smith v. Mattia (Del. Ch. Feb. 1, 2010) 
2010 Del. Ch. LEXIS 14, at *13-14.)  Due to the complexity of CSV’s allegations 
and the sketchiness of the parties’ briefing on the statute of limitations, the Court 
reserves the right to reconsider this ruling in future proceedings. 

 
And in paragraph 84(b) of the Second Amended Cross-Complaint, CSV affirmatively alleges 
that the obligation to contribute capital is “a continuing obligation.”  The Court requests briefing 
on this issue, which is of obvious concern if cross-defendant Holding Company is in fact making 
a statute of limitations argument directed to the capital contribution breach. 
 
  3. The Zeneca Payment Breach. 
 
 3a.  The Court requests that cross-complainant CSV respond to cross-defendant 
Holding Company’s reply argument concerning the statute of limitations, as it applies to the 
Zeneca payment breach.  Holding Company’s argument is that the statute of limitations should 
run from January 1, 2010, because Zeneca’s member interest was not redeemed on 
December 31, 2009, as required under the Second Amendment to the Operating Agreement.  
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Accordingly, CSV’s attempt to characterize the breach as a series of discrete annual breaches, 
as set forth in paragraph 84(a) of the Second Amended Cross-Complaint, is inconsistent with 
the pertinent contractual language. 
 
 3b.  The Court requests that cross-complainant CSV respond to cross-defendant 
Holding Company’s argument that CSV has not suffered any harm through the Zeneca payment 
breach, because CSV has not paid the money due to Zeneca, Inc. for Zeneca’s member 
interest, and any claim by Zeneca is now time-barred.  The Court’s preliminary assessment is 
that this argument may have merit. 
 
 The Court notes that this argument is directed to the pleading of the Second Amended 
Cross-Complaint, rather than to the absence of a triable issue of fact.  Accordingly, the Court 
requests briefing on the question of whether, if the Court finds that the argument has merit, the 
Court should grant CSV leave to amend.  CSV should indicate how it would amend if leave to 
amend were granted. 
 
  4. The Second Cause of Action. 
 
 The Second Cause of Action is for breach of fiduciary duty.  The Court requests that 
cross-complainant CSV respond to cross-defendant Holding Company’s argument that this 
cause of action lacks merit because (1) an ordinary breach of contract does not support a 
breach of fiduciary duty claim under Delaware law, and (2) Holding Company’s failure to 
somehow prevent CSV’s guarantors from settling with the lender does not support a breach of 
fiduciary duty claim. 
 
 The Court notes that this argument is again directed to the pleading of the Second 
Amended Cross-Complaint, rather than to the absence of a triable issue of fact.  Accordingly, 
the Court requests briefing on the question of whether, if the Court finds that the argument has 
merit, the Court should grant CSV leave to amend.  CSV should indicate how it would amend if 
leave to amend were granted. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHS 
HEARING ON MOTION TO TAX COSTS 
FILED BY ETHAN BRICK 
* TENTATIVE RULING: * 
 
Appear on September 14, 2018 at 1:30 p.m. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
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 3.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY YEYECLUB.COM 
* TENTATIVE RULING: * 
 
Continued by the Court to Sept. 27, 2018 at 9:00 a.m. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01604 
CASE NAME: ESPIO  VS. WONG 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY LUCRECIA ESPINO 
* TENTATIVE RULING: * 
 
Continued by Court to Sept. 27, 2018 at 9:00 a.m. to be heard with Motion to Quash. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

 5.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION FOR ORDER COMPELLING FURTHER RESPONSES TO 
SPECIAL INTERROGATORIES  /  FILED BY SANDRA J. VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Matter referred to Discovery Referee Justice Maria Rivera (Ret.). 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION FOR ORDER COMPELLING FURTHER RESPONSE TO 
REQUEST FOR PRODUCTION  /  FILED BY SANDRA J. VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Matter referred to Discovery Referee Justice Maria Rivera (Ret.). 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
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 7.  TIME:  9:00   CASE#: MSC18-00503 
CASE NAME: BROWN VS. FRIENDS OF OAKLEY 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
FILED BY FRIENDS OF OAKLEY COMMUNITY FOUNDATION 
* TENTATIVE RULING: * 
 

Defendants Friends of Oakley Community Foundation and Chris Ponsano’s special 

motion to strike causes of action one and two is denied.  

Relevant Allegations 

Defendants seek to strike the first and second causes of action (libel per se and libel per 

quod) in the complaint. Defendants have not moved to strike the third cause of action for 

conversion and therefore the Court’s summary of the allegations relates to those relevant to the 

libel claims.  

In 2014, Friends of Oakley received a permit to operate a low power FM Community 

service radio station, KLSN-LP. Defendant Ponsano was appointed as the general manager of 

the station. (Comp. ¶10.) In November 2016, Ponsano asked Plaintiff to help him install a 

transmitter for the radio station. (Comp. ¶11.)  

The radio station began broadcasting on January 28, 2017. Ponsano asked Plaintiff to 

be the station’s chief engineer, which Plaintiff agreed to. (Comp. ¶13.) In or around May 2017, 

the station’s transmitter failed. Plaintiff offered to let the station use a transmitter he owned as a 

temporary fix, but cautioned that a new transmitted needed to be purchased by the station. 

(Comp. ¶14.) Defendants never purchased a new transmitted despite several requests to do so 

from Plaintiff. (Comp. ¶15.) 

 By January 2018, the station was not offering live shows and only running on 

automation. (Comp. ¶15.) On January 18, 2018, the station’s hard drives on the automation 

system crashed and Plaintiff restarted the automation system on the next day. (Comp. ¶¶16 & 

17.) However, the media imaging libraries were missing. Plaintiff gave Defendant instructions on 

how to run the station on the limited playlist and then went home due to an illness that kept him 

hospitalized for seven days. (Comp. ¶17.)  

On January 24, 2018, Ponsano emailed Scott Carlisle, a friend and colleague of 

Plaintiffs. The email stated that “Jeff Brown is no longer associated with KLSN Community 

Radio.” The email went on to let Carlisle know that he should contact Ponsano if he wanted to 

be part of the station. (Comp. ¶18.) Carlisle asked who was at fault. (Comp. ¶18.) In response to 

Carlisle’s email, Ponsano stated “Jeff had a temper tantrum and vandalized the station. He also 

threatened the board president. So, I supposed it was him.” (Comp. ¶18.)  

On January 30, 2018, the transmitted failed. Plaintiff went to the site tower and found a 

note from the tower owner, asking “who are you?” and “what is your contract number?”. (Comp. 
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¶19.) Plaintiff attended the Friends of Oakley public meeting on February 6, 2018 and reported 

that the transmitted failed and mentioned the note he found on the tower. (Comp. ¶20.)  

On February 14, 2018, Defendants terminated Plaintiff’s relationship with the radio 

station. (Comp. ¶21.) Two days later, Defendants posted the following on the radio station’s 

Facebook page: “ We regret to report that what was at first thought to be a simple equipment 

failure now appears to be a deliberate act of sabotage by a disgruntled volunteer.” (Comp. ¶22.) 

A few days later, Plaintiff was contacted by the Oakley Police Department and informed that 

Defendants had filed a complaint against Plaintiff for allegedly stealing property from the station. 

(Comp. ¶24) On February 28, 2018, Plaintiff’s attorney sent a letter to Defendants requesting 

that they take down the statements on the station’s Facebook page and withdraw their 

complaint to the police (Comp. ¶25.)  

On March 5, 2018, Plaintiff attended another public meeting where Plaintiff produced the 

transmitter board, showing it had failed and was not sabotaged. (Comp. ¶25.) Later that 

evening, Defendants filed a Notification of Suspension of Operations/ Request for Silent STA 

(“STA Notice”) with the FCC. The STA Notice stated in part, that “KLSN HAD EXPERIENCED 

VANDALISM OF OUR STUDIO FACILITY AND BROADCAST TOWER SITE. SEVERAL 

PIECES OF KEY EQUIPMENT, INCLUDING AN AUDIO PROCESSOR AND OUR 

TRANSMITTED HAVE BEEN STOLEN. COMPUTER DRIVES CONTAINING BROADCAST 

CONTENT… HAVE BEEN ERASED AND DAMAGED. … THE PERPETRATORS HAVE BEEN 

IDENTIFIED AND A REPORT HAS BEEN FILED WITH THE OAKLEY POLICE 

DEPARTMENT.” (Comp. ¶26.) The STA Notice included a police case number and contact 

information for a police officer. (Comp. ¶26.) The officer identified was the one that had contact 

Plaintiff and the case number was the one for Defendants complaint against Plaintiff. (Comp. 

¶27.) 

The libel per se and libel per quod claims are based on the following statements: 

(1) the Ponsano email, (2) the Facebook post and (3) the STA Notice. (Comp. ¶¶ 18, 22, 26, 29 

and 38.)  

Merits of the Motion 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. 

First, the defendant must establish that the challenged claim arises from activity protected by 

section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts to the 

plaintiff to demonstrate the merit of the claim by establishing a probability of success. We have 

described this second step as a ‘summary-judgment-like procedure.’ [Citation.] The court does 

not weigh evidence or resolve conflicting factual claims. Its inquiry is limited to whether the 

plaintiff has stated a legally sufficient claim and made a prima facie factual showing sufficient to 

sustain a favorable judgment. It accepts the plaintiff's evidence as true, and evaluates the 

defendant's showing only to determine if it defeats the plaintiff's claim as a matter of 

law. [Citation.]” (Baral v. Schnitt (2016) 1 Cal.5th 376, 384-385.) 
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Protected Activity 

Typically, the Court determines whether a complaint involves protected activity by 

reviewing the allegations in the complaint and what alleged facts support each claim. (See, e.g. 

Central Valley Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 203, 217, 218-219 [rejecting 

defendant’s argument that the court should consider defendant’s evidence of what plaintiff’s 

claim was about].) Here, it is clear that Plaintiffs’ claims are based on certain statements made 

by the Defendants. In this situation, the Court can then consider the evidence offered by the 

parties when deciding whether the statements are protected activity. (See, e.g. D.C. v. R.R. 

(2010) 182 Cal.App.4th 1190, 1226.; Nygård, Inc. v. Uusi-Kerttula (2008) 159 Cal.App.4th 1027, 

1042.) At this stage, Defendant has the burden of showing that the statements are protected 

activity. (Nygård, Inc., supra, 159 Cal.App.4th at 1036.)   

Protected activity includes “any written or oral statement or writing made in a place 

open to the public or a public forum in connection with an issue of public interest… .” (Code Civ. 

Proc. § 425.16 (e)(3).) As well as, communications made “in connection with a public issue or 

an issue of public interest.” (Code Civ. Proc. § 425.16 (e)(4.) It is worth noting that “subdivision 

(e)(4) applies to private communications concerning issues of public interest” and does not 

require a public forum. (Terry v. Davis Community Church (2005) 131 Cal.App.4th 1534, 

1545, 1546.)  

That being said, the Facebook post was likely made in a public forum and therefore, 

that post, if it involved a public issue, would likely be protected under both subsections (e)(3) 

and (e)(4). The radio station’s Facebook page has at least 334 followers. (Ponsano Decl. ¶8.) 

Thus, the Facebook page appears to be a website accessible to the public and consequently a 

public forum. (See, D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226 [“ ‘ “Web sites accessible to 

the public … are ‘public forums’ for purposes of the anti-SLAPP statute.” ’ [Citations.]”].)  

Under both subsections (e)(3) and (e)(4), the main question is whether something is a 

matter of public interest. Whether something is an issue of public interest is construed broadly. 

(Gilbert v. Sykes (2007) 147 Cal.App.4th 13, 23; see Rivera v. First  DataBank, Inc. (2010) 187 

Cal.App.4th 709, 716.) An issue of public interest is “any issue in which the public is interested.” 

(Rivera, at p. 716, quoting Nygård, Inc., supra, 159 Cal.App.4th at 1042.)  

When determining if a matter is an issue of public interest, courts have used the 

following guidelines:  

“ ‘A few guiding principles may be derived from decisional authorities. First, “public 

interest” does not equate with mere curiosity. [Citations.] Second, a matter of public 

interest should be something of concern to a substantial number of people. 

[Citation.] Thus, a matter of concern to the speaker and a relatively small, specific 

audience is not a matter of public interest. [Citation.] Third, there should be some 

degree of closeness between the challenged statements and the asserted public 

interest [citation]; the assertion of a broad and amorphous public interest is not 
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sufficient [citation]. Fourth, the focus of the speaker's conduct should be the public 

interest rather than a mere effort “to gather ammunition for another round of 

[private] controversy … .” [Citation.] Finally, “those charged with defamation 

cannot, by their own conduct, create their own defense by making the claimant a 

public figure.” [Citation.] A person cannot turn otherwise private information into a 

matter of public interest simply by communicating it to a large number of people. 

[Citations.]’ [Citation].)”  

(Terry, supra,  131 Cal.App.4th 1534,1546–1547; see also, Weinberg v. Reisel (2003) 110 

Cal.App.4th 1122, 1132-33.) 

Email 

The email does not discuss the station being off the air, but rather relates only to Plaintiff 

no longer being associated with the radio station. Thus, the email relates to a private dispute 

between Plaintiff and Defendants. Defendants have not carried their burden of convincing this 

Court that the email relates to a matter of public interest.  

Facebook Post and STA Notice 

The Facebook post and STA Notice, however, do involve matters of public interest. 

Although Plaintiff tries to characterize these statements as a private dispute between two 

individuals, these communications go beyond a private dispute. Each of these communications 

explains why the radio station went off the air. Plaintiff has presented evidence that shows that 

the radio station was not following its plan to operate as a non-profit community radio station. 

However, the parties agree that KLSN aired in the Oakley, Brentwood and Antioch communities 

and that it was supposed to be a community radio station. Thus, some matters related to the 

radio station – such as why it was not on air – would be matters of public interest to the local 

community. This conclusion is bolstered by the fact that after the radio station went off the air, 

“many listeners, other volunteers, and community members” asked why the radio station was 

not broadcasting. (Ponsano Decl. ¶17.) The general manager of the station, still receives 

inquiries from the public about when the station will resume broadcasting, which Ponsano 

estimates as about 10 inquiries per week (although the number as lessened over time). 

(Ponsano Decl. ¶18.)  

Defendants try to equate the dispute in this case with the in Weinberg. In Weinberg, 

the plaintiff and defendant were both token collectors and part of a relatively small community 

engaged in that hobby. Defendant accused plaintiff of stealing one of his special tokens and 

then engaged in a campaign to get plaintiff banned from token collectors’ events. Defendant 

made several allegedly defamatory statements about plaintiff to others. (Weinberg, supra, 110 

Cal.App.4th at 1127-1129.) Here, unlike in Weinberg, the dispute goes beyond an alleged theft 

of a token and involves the question of why a local non-profit radio station is not operating. Thus 

the issue here is one of public interest while the one in Weinberg was not.  
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Police Report  

Plaintiff notes that filing a false police report is not protected activity. That is true, 

however, in the anti-SLAPP context it must be undisputed that the police report was false. For 

example, Lefebvre v. Lefebvre (2011) 199 Cal.App.4th 696, 705-706 applied the illegality 

exception stated in Flately v. Mauro (2006) 39 Cal.4th 299. Here, Defendants do not admit that 

the police report was false and therefore, the Court cannot find that it is undisputed that 

Ponsano’s report to the police was false. In such a situation, making a report to the police is 

protected activity. (See, Chabak v. Monroy (2007) 154 Cal.App.4th 1502, 1511-12.) However, 

Plaintiff’s complaint did not identify the statements to the police as a basis for his complaint. And 

therefore, while this conduct may be protected, it is not the basis of Plaintiff’s complaint, but 

incidental to the claims. Thus, Plaintiff need not show a probability of prevailing on the merits as 

to the complaint to the police report itself.  

Probability of Prevailing 

Having found that the complaint involves protected activity, the burden now shifts to 

Plaintiffs to show a probability of prevailing on the merits. Here, the Court considers whether 

“plaintiff has stated a legally sufficient claim and made a prima facie factual showing sufficient to 

sustain a favorable judgment”. (Baral, supra, 1 Cal.5th at 385.) The Court “accepts the plaintiff's 

evidence as true, and evaluates the defendant's showing only to determine if it defeats the 

plaintiff's claim as a matter of law.” (Ibid.)  

“Defamation is an invasion of the interest in reputation. The tort involves the intentional 

publication of a statement of fact that is false, unprivileged, and has a natural tendency to injure 

or which causes special damage. [Citations.] Publication means communication to some third 

person who understands the defamatory meaning of the statement and its application to the 

person to whom reference is made. Publication need not be to the ‘public’ at large; 

communication to a single individual is sufficient. [Citations.]” (Smith v. Maldonado (1999) 72 

Cal.App.4th 637, 645.) 

At this stage in the analysis, the Court is only concerned with the Facebook post and the 

STA Notice as those are the two items that constitute protected activity. Plaintiff has shown a 

probability of prevailing on the merits as to both items.  

As an initial matter, the Court finds that each of the statements have defamatory 

meanings. A libelous statement is one that “exposes any person to hatred, contempt, ridicule, or 

obloquy, or which causes him to be shunned or avoided, or which has a tendency to injure him 

in his occupation.” (Civil Code § 45.) Here, both statements claim that a volunteer of the radio 

station vandalized the station – this is clearly a statement that exposes Plaintiff to contempt or 

ridicule and has a tendency to injure his occupation since both statements relate to Plaintiff’s 

work as a radio engineer.  
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In order to prevail on a defamation claim involving a private figure (such as the Plaintiff), 

one must show: (1) that the defendant made a statement to another person, (2) that this person 

reasonably understood that statement was about the plaintiff, (3) that the statement was false 

and (4) that the defendant failed to use reasonable care to determine the truth or falsity of the 

statement. (See, CACI 1702; 1703.) In addition, a plaintiff must prove that he was damaged or 

other circumstances where damages can be assumed (such as when the defendant knows his 

statements are false). (Ibid.)  

First, Ponsano admits (and the evidence shows) that he made the Facebook post. In 

addition, it is undisputed that Friends of Oakley submitted the STA Notice. There also appears 

to be no dispute that third persons viewed these writings. For example, Ponsano admits making 

the Facebook post and states that the station’s Facebook page has at least 334 followers. 

(Ponsano Decl. ¶¶8, 17.) Similarly, it’s clear that Friends of Oakley submitted the STA Notice to 

the FCC, which by its nature results in it being seen by a third party. (See Brown Decl. Ex. 7.) In 

addition, Plaintiff has sought employment at other radio stations and was told by those stations 

that they saw the STA Notice. (Brown. Decl. ¶28.)  

Second, although neither statement named Plaintiff directly, a reasonable person could 

understand that both statements were about Plaintiff. The STA Notice referred to the police case 

number, which identified Plaintiff as the alleged vandalizer. (Brown Decl. Ex. 6 & 7.) The 

evidence as to the Facebook post is weaker. Despite Plaintiff’s argument, there is no evidence 

that the Facebook post referred to the police case number. However, given the totality of the 

circumstances and all the evidence provided by the parties, the Court concludes that a 

reasonable person could understand that the Facebook post was about Plaintiff. In addition, a 

reasonable person that saw the STA Notice and police report and then viewed Facebook post 

would conclude that the Facebook post was referring to Plaintiff.    

Third, Plaintiff has presented evidence that he did not vandalize the station and that it 

was equipment failure, not Plaintiff’s actions, that caused the station to stop broadcasting. 

(Brown Decl. ¶¶12-15, 17, 19.) This evidence may be disputed by Defendants, however, in 

determining the probability of prevailing on a claim the Court “accepts the plaintiff's evidence as 

true, and evaluates the defendant's showing only to determine if it defeats the plaintiff's claim as 

a matter of law.” (Baral, supra, 1 Cal.5th at 385.)  

Forth, Plaintiff has presented evidence that Defendants did not use reasonable care to 

determine the truth or falsity of their statements. For example, Plaintiff has presented evidence 

that he did not vandalize the equipment and that he explained this at a meeting with the Friends 

of Oakley. (Brown Decl. ¶25.) Ponsano’s declaration explains what occurred in January when 

the station went off the air. (Ponsano Decl. ¶15.) However, most of Ponsano’s declaration fails 

to explain why he thought Plaintiff was at fault for the failed equipment. The key fact that 

Ponsano appears to rely on is his statement that Plaintiff admitted to him that he was 

responsible. (Ponsano Decl. ¶16.) Plaintiff disputes this fact (Brown Decl. ¶18), and at this stage 
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the Court must accept Plaintiff’s facts as true. Thus, taking Plaintiff’s evidence as true, there 

appears to be little that would support a claim that Plaintiff vandalized the station.  

 Finally, Plaintiff has shown that he was actually damaged by these statements. Plaintiff 

has applied for several radio engineering jobs, but has not been successful. (Brown Decl. ¶28.) 

Plaintiff learned that several of his potential employers viewed the STA Notice. (Brown Decl. 

¶28.) In addition, the Facebook post was likely viewed by members of the community and there 

is a reasonable inference that the Facebook post harmed Plaintiff’s reputation in the community.  

Therefore, the Court concludes that Plaintiff has shown a probability of prevailing on his 

libel claims based on the Facebook post and STA Notice. The motion to strike is denied.  

Objections to Evidence 

Plaintiff’s objections to the declaration of Chris Ponsano: 

1) Overruled. The general manager of the station may state how many residents the 
station reaches. 

2) Overruled. The general manager of the station may provide an estimate on the 
number of station listeners.  

3) Sustained as to what Nielsen states, however, overruled on the statement that the 
radio station is the only station to exclusively serve the communities in East Contra 
Costa County.  

4) Sustained. Lacks of personal knowledge. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00594 
CASE NAME: B.M.M. VS. CODY BACA 
HEARING ON JOINDER IN MOTION TO STAY PROCEEDINGS 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
 The motion for a stay of discovery, brought by defendant Cody Baca and joined by 
defendant John Muir Health, is denied as to defendant John Muir.  The outcome of the parallel 
criminal proceeding will not be dispositive of John Muir’s liability: regardless of whether 
defendant Baca is convicted or acquitted, plaintiff will still be able to proceed against John Muir 
on a theory of negligent hiring or negligent supervision.  John Muir has failed to persuade the 
Court that there is good cause to stay discovery concerning those legal theories.  However, the 
Court does not anticipate setting a trial date until the criminal proceeding is concluded and 
plaintiff has had an opportunity to conduct discovery as against Mr. Baca. 
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 Defendant John Muir speculates that its employees might have to be deposed twice if 
discovery against it is not stayed.  The Court does not see how this would occur.  There is no 
reason why defendant Baca’s attorney cannot attend any depositions of John Muir employees 
and ask any necessary questions; doing so would not implicate Mr. Baca’s Fifth Amendment 
rights.  Further, it seems unlikely that Mr. Baca would want to ask questions; the focus of such 
depositions would be John Muir’s conduct in hiring and supervising Mr. Baca, a matter irrelevant 
to Mr. Baca’s liability for his own acts. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00594 
CASE NAME: B.M.M. VS. CODY BACA 
HEARING ON MOTION TO STAY PROCEEDINGS 
FILED BY CODY BACA 
* TENTATIVE RULING: * 
 
 The motion for a stay of discovery, brought by defendant Cody Baca and joined by 
defendant John Muir Health, is granted as to defendant Baca.  The Court will monitor the 
progress of the parallel criminal proceeding at each Case Management Conference, and will lift 
the stay when the criminal proceeding is concluded. 
 
 Although plaintiff has not filed formal evidentiary objections, he opposes the motion 
primarily on evidentiary grounds, This position lacks merit. 
 
 Defendant Baca’s attorney in this civil action, Douglas Unsworth, is also Mr. Baca’s 
attorney in the parallel criminal proceeding.  (Unsworth Dec., ¶ 1.)  With this background, 
Mr. Unsworth is competent to testify that plaintiff is “the complaining witness in the parallel 
criminal matter …”  (¶ 4.)  Mr. Unsworth is also competent to testify that the criminal proceeding 
arises from “the same underlying factual issues that give rise to this action,” and that Mr. Baca’s 
Fifth Amendment rights are implicated.  (¶ 7 and ¶ 10.) 
 
 Plaintiff also argues that he would be unduly prejudiced by the delay.  However, plaintiff 
does not offer evidence of any such prejudice.  Defendant Baca’s counsel anticipates that the 
criminal proceeding will be tried within six months, which is not an unreasonable time to 
postpone discovery.  (Unsworth Dec., ¶ 3.) 
 
 The decisions cited in the opposition memorandum do not support plaintiff’s argument 
that discovery should proceed as against defendant Baca.  The reference to a possible Fifth 
Amendment problem in Klein was dicta, because the court in that decision ordered the action 
stayed on other grounds.  (See, Klein v. Superior Court (1988) 198 Cal.App.3d 894, 905 [“we do 
not need to discuss Arturo's contentions that he is entitled to a stay on Fifth Amendment 
grounds”].)  In Pacers, the Court of Appeal found that the trial court abused its discretion when it 
denied the defendants’ request for a two-year stay of discovery: 
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We recognize postponing petitioners' depositions until January 1986 will cause 
inconvenience and delay to real parties; however, protecting a party's 
constitutional rights is paramount. 

 
(Pacers, Inc. v. Superior Court (1984) 162 Cal.App.3d 686, 690.)  The Avant! decision stands for 
the irrelevant proposition that a corporation does not have Fifth Amendment rights, and that 
“[t]here are ways by which a trial court may compel discovery disclosures by a corporate 
defendant while at the same time protecting the Fifth Amendment rights of its employees.”  
(Avant! Corp. v. Superior Court (2000) 79 Cal.App.4th 876, 888.)  In the Keating decision, 
the court found that, under the particular facts before it, an administrative law judge’s refusal 
to stay an Office of Thrift Supervision proceeding was not an abuse of discretion; a strong 
“public interest” supported concluding the proceeding promptly.  (Keating v. Office of Thrift 
Supervision (9th Cir. 1995) 45 F.3d 322, 326.) 
 
 The Fuller decision is perhaps the decision most favorable to plaintiff’s position.  (See, 
Fuller v. Superior Court (2001) 87 Cal.App.4th 299.)  The Court of Appeal found that it was not 
an abuse of discretion for the trial court to allow depositions to proceed, and for the Fifth 
Amendment to be invoked on a question-by-question basis, so as to determine the extent to 
which the Fifth Amendment might be implicated.  (Id., at 304-311.)  The Court of Appeal in Fuller 
emphasized that the trial court has broad discretion to “fashion a procedural ruling that can 
accommodate the various interests of the parties and of the judicial system.”  (Id., at 310.)   
 
 The Fuller decision acknowledged that staying discovery outright can also be a 
permissible exercise of discretion, and in any event, the decision is distinguishable.  In Fuller, 
deponents sought a three-year continuance beyond a scheduled trial date, in order to wait out 
the criminal statute of limitations.  In the case at bar, no trial date has been set in this civil 
action, and there is an active parallel criminal proceeding that will soon be set for trial.  
Further, the Court has exercised its discretion to allow discovery to proceed against defendant 
John Muir, as part of the balancing of interests. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00894 
CASE NAME: JEFFREY FENTON VS. TAYLOR ROBER 
HEARING ON MOTION FOR CONSOLIDATION OF RELATED CASE – C18-00930 
FILED BY TAYLOR ROBERT PRESS, et al. 
* TENTATIVE RULING: * 
 
Granted. No opposition.  Lead case is MSC18-0094. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
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11.  TIME:  9:00   CASE#: MSC18-00930 
CASE NAME: BROCK VS. TAYLOR ROBERT PRESS 
SPECIAL SET HEARING ON: RELATED CASE – C18-00894 
SET BY DEFENDANTS 
* TENTATIVE RULING: * 
 
Granted. No opposition.  Lead case is MSC18-0094. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

12.  TIME:  9:00   CASE#: MSC18-01023 
CASE NAME: GARCIA VS. BOOKER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JUDITH BOOKER 
* TENTATIVE RULING: * 
 

The demurrer of Judith Booker to the complaint is overruled.  Defendant shall file and 
serve her Answer on or before September 24, 2018. 

 
Background 
 
Plaintiff sues to quiet title to property he purchased in 1999 and has lived in since 2000.   
 
Defendant Judith Booker demurs to plaintiff’s complaint, arguing the court lacks subject 

matter jurisdiction, the complaint fails to state a cause of action, and the pleading is uncertain. 
 
Pertinent Allegations of the Complaint 
 
This lawsuit concerns property located at 929 Juanita Court, El Sobrante, California.  

(Complaint, ¶ 1.)   
 
On December 10, 1968, defendants Judith Booker (formerly known as Judith Zieminski) 

and her then husband, Carl Zieminski, were deeded the Property as joint tenants.  Judith and 
Carl subsequently filed for divorce in 1969 and received an interlocutory decree of divorce, filed 
June 26, 1969.  The Interlocutory Decree states that their property rights were settled by way of 
a Property Settlement Agreement dated May 22, 1969.  (¶ 7.)  The law at the time was 
apparently that a divorce was not final until a final decree was entered, one year from service of 
the summons and complaint.  The complaint does not allege that a final decree was entered.  

 
After June 26, 1969, Carl Zieminski “carried himself on” as the record owner of the 

Property.  On August 28, 1988, he conveyed his interest in the Property to himself and Alice 
Zieminski.  (¶ 8.)  Carl and Alice put the Property into their Revocable Living Trust on June 9, 
1995.  (¶ 9.) 

 
On December 29, 1999, Carl and Alice, as trustees of their Trust, deeded the Property to 
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plaintiff, Luis Garcia for $150,000.  (¶ 10.)  At the time, Carl and Alice represented that they 
owned 100% of the Property, and plaintiff believed he was purchasing 100% of the Property.  
(¶ 11.)  Plaintiff alleges he has owned and possessed the Property exclusively since 2000.  
(¶ 12.)  However, Judith Booker now claims she still owns an interest in the Property.  
(See ¶ 20.)   

 
Analysis 
 

1. Subject matter jurisdiction. 
 

Booker argues that this court lacks subject matter jurisdiction over the Property and that 
this is shown on the face of the complaint and in matters of which the court may take judicial 
notice.  Booker argues that the Family Code grants family law court broad powers to determine 
and characterize community property and join third parties with interests in such property.  She 
further argues that any property division agreed upon in the 1969 divorce could not become final 
until a final judgment of divorce was filed, and the complaint does not allege this ever occurred.  
Finally, she argues Family Code section 2556 provides that the Family Court has continuing 
jurisdiction to award community estate assets and that a party may file a postjudgment motion 
or order to show cause to obtain adjudication of any community estate asset or liability omitted 
or not adjudicated by the judgment. 

 
In support of her argument that this court lacks subject matter jurisdiction, Booker cites 

cases to the effect that the rights of third-party claimants to community property may be 
adjudicated in family court and that if the family court first asserts jurisdiction, it has priority of 
jurisdiction and another department of the superior court may not make conflicting orders.  (See 
Opening Brief at 4:11-19 and Glade v. Glade (1995) 38 Cal.App.4th 1441, 1451; Burkle v. Burkle 
(2006) 144 Cal.App.4th 387, 393.) 

 
The court does not find this argument persuasive.  While it has no quarrel with several of 

the premises underlying the argument, the court does not agree with Booker’s conclusion.   
 
Plaintiff has the right to attempt to quiet title to the Property in some proceeding.  

The only question is whether it must be the family law proceeding rather than this proceeding.  
Given the limitations on what it may consider on a demurrer, the court does not agree that 
Booker has established plaintiff may quiet title only in the family law proceeding. 

 
First, that the complaint fails to affirmatively allege that a final divorce judgment was 

entered does mean that one never was.  The complaint does allege that Carl deeded the 
property to himself and Alice Zieminski in 1988.  A reasonable assumption is that Alice was 
Carl’s new wife.  The court will not presume that Carl and Alice were involved in a bigamous 
relationship based on the matters now before it. 

 
Second, no fact before the court on this demurrer shows that Booker has invoked 

Family Code section 2556 in an attempt to obtain an adjudication in Family Court that she still 
owns an interest in the Property or that there is any ongoing dispute in Family Court that takes 
priority over this case.  Thus, cases like Glade are distinguishable.  In Glade, the Family Court 
entered an order staying the civil action and invoking prior jurisdiction before the Civil Court 
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granted a judgment of foreclosure.  No similar order has been alleged here.   The court will not 
sustain a demurrer here, only to leave plaintiff in a legal limbo caused by Booker’s refusal to 
take any action in Family court to resolve this dispute there.  None of the cases Booker cites 
involved a 40 year-old divorce action.  They all involved fairly contemporaneous family and 
civil actions. 
 

2. Failure to state a cause of action. 
 

Booker argues the complaint fails to state a cause of action for quiet title because the 
complaint does not contain the legal description for the property, as required by CCP § 761.020.   

 
This argument is without merit.  The complaint attaches and incorporates a Grant Deed 

concerning the Property.  That Grant Deed contains the same legal description as contained in 
Exhibit 1 of Booker’s Request for Judicial Notice.  Thus, Booker has asked the court to consider 
as though pleaded the very description that she claims is missing, and which is contained in an 
exhibit attached to the complaint. 

 
Booker also argues that plaintiff improperly uses information and belief pleading as to 

certain facts presumptively within his knowledge. 
 
However, the complaint can reasonably be read in a manner that restricts the 

information and belief language to certain details that are presently unknown to plaintiff or not 
known with exactitude.  For instance, in paragraph 10, plaintiff may be alleging that he is not 
certain of the exact date of the sale, but does know that it was for $150,000, the date of the 
Grant Deed, and the date that the Grant Deed was recorded.  Similarly, in paragraph 11, the 
information and belief language can be read to apply to only the first sentence, not the second.  
While plaintiff would be expected to know the matters alleged in the first sentence – whether 
Carl and Alice Zieminski represented to him that they owned 100% of the Property when they 
sold it to him – the information and belief language may also refer (as it seems to in paragraph 
8) to an allegation that the Ziemininkis made similar representations to others or impliedly did so 
through their conduct.  The complaint would not fail if the first sentence of paragraph 11 were 
stricken.  The court will not sustain the demurrer just because the words “information and belief” 
appear in that paragraph. 
 

3. Special Demurrer. 
 

Booker bases her special demurrer on an argument that the court has already rejected – 
that the complaint fails to provide the legal description for the Property.  Therefore the special 
demurrer is also overruled. 
 
 Request for Judicial Notice filed 8/7/18 
 
 The court takes judicial notice of the existence and contents of the attached Exhibit 1. 
 
 The court denies the request as to Exhibit 2.  A party requesting the court to take judicial 
notice must furnish the court with sufficient information to enable it to take judicial notice of the 
matter.  (Evid. C. § 453 (b).)  The court is not convinced it has this information because, while 
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the attached copy of the Interlocutory Judgment purports to be certified, it also states that the 
Property Settlement Agreement and Addendum are “attached hereto.”   However, those 
documents are not attached to the copy of the Interlocutory Judgment that Booker has filed with 
the court. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

13.  TIME:  9:00   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
HEARING ON MOTION TO DISSOLVE PRELIMINARY INJUNCTION 
FILED BY JOYCE L. MULLAN 
* TENTATIVE RULING: * 
 
Defendant Joyce Mullan dba Castlewood Standard Schnauzers (“Mullan”) moves to dissolve 

preliminary injunction for failure to post bond.  Following hearing held on July 12, 2018, the 

Court granted a preliminary injunction to prevent the alteration of the physical condition or sale 

of the female Standard Schnauzer puppy.  In accordance with that injunction, Plaintiffs Larena 

Hatley and Chance Daniels (“Plaintiffs”) were required to post a bond in the amount of $10,000 

by July 19, 2018.  However, Plaintiffs did not post the bond until July 20, 2018, and Mullan’s 

counsel was not notified that the bond was posted until on or about August 1, 2018.   

Code of Civil Procedure section 533 states the grounds upon which the Court may dissolve 

an injunction: 

In any action, the court may on notice modify or dissolve an injunction or 

temporary restraining order upon a showing that there has been a material 

change in the facts upon which the injunction or temporary restraining order was 

granted, that the law upon which the injunction or temporary restraining order 

was granted has changed, or that the ends of justice would be served by the 

modification or dissolution of the injunction or temporary restraining order. 

Mullan contends that the failure to timely post a bond constituted a material change in the facts 

upon which the injunction was granted, and in the alternative, that the ends of justice would be 

served by the dissolution of the injunction. 

The Court finds that the delay in posting the bond did not constitute a material change sufficient 

to require that the injunction be dissolved, as the funds were made available one day after 

originally anticipated.  Moreover, the Court does not find that the interest of justice would be 

served by dissolving the injunction.  It appears that Plaintiffs made efforts to obtain a bond in a 

timely manner (See Barlev Dec.; See Hatley Dec.), and Mullan does not cite to any prejudice 

suffered as a result of the delay.  Accordingly, the motion is denied. 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   09/13/18 

 
 

- 18 - 

Request for Judicial Notice 

Mullan’s request for judicial notice of the July 12, 2018 tentative ruling on Plaintiffs’ request for 

preliminary injunction and the Court’s open access online docket review system is granted.  

(See Evid. Code § 452(d).) 

 

*** If argument is requested, counsel must phone the department and appear for oral argument 

on September 14, 2018 at 1:30 p.m. 

 

  

14.  TIME:  9:00   CASE#: MSL18-02505 
CASE NAME: CSAA VS. FELKNER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SUZANNE FELKNER 
* TENTATIVE RULING: * 
 
Appear on September 14, 2018 at 1:30 p.m. 

 

  

15.  TIME:  9:00   CASE#: MSN12-1269 
CASE NAME: MATTER OF TRI-VALLEY GASTROENTEROLOGY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
 FILED BY SALIM SHELBY M.D., et al. 
* TENTATIVE RULING: * 
 
Off calendar.  Settled per fax of counsel. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

16.  TIME:  9:00   CASE#: MSN17-0174 
CASE NAME: RE 2619 TORREY PINES DRIVE 
SPECIAL SET HEARING ON: DISPUTED CLAIMS/LIENS (2 HRS) 
SET BY COURT/COUNSEL 
* TENTATIVE RULING: * 
 
Continued by court to 10/15/18 at 9:00 in Dept. 33. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
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17.  TIME:  9:00   CASE#: MSN18-1473 
CASE NAME: RE: M. MANNING 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PEACHTREE SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
Appear with M. Manning on September 14, 2018 at 1:30 p.m. 

 

  

18.  TIME:  9:00   CASE#: MSN18-1718 
CASE NAME: MATTER OF FAHAD QADIR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

19.  TIME:  9:00   CASE#: MSN18-1724 
CASE NAME: CLAIM OF SABRINA FOJUT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

  

20.  TIME:  9:00   CASE#: MSN18-1764 
CASE NAME: IN RE: BRODY BRIM 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
 
*** If argument is requested, counsel must phone the department and appear for oral argument 
on September 14, 2018 at 1:30 p.m. 
 

 

 


